
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

In theMatter of the Searchof: )
) CaseNo. 06-231-M-01(TFH)

RAYBURN HOUSE OFFICE BUILDING )
ROOM NUMBER 2113 )
WASHINGTON, D.C. 20515 )

GOVERNMENT’S RESPONSETO REPRESENTATIVE WILLIAM JEFFERSON’S
MOTION FOR RETURN OF PROPERTY

RepresentativeJefferson’smotion for thereturnofpropertyassertsthatthesearch

executedin his office on May20, 2006—althoughit wasauthorizedby aneutraljudgebasedon

ashowingofprobablecausepainstakinglypresentedin an 83-pageaffidavit—~violatesthe

Constitution’sSpeechor DebateClause,U.S. Const.,art. I, § 6. In makingthat claim, Rep.

Jeffersondoesnot contendthat theallegedlycriminal activitiesdetailedin thesearchwarrant

affidavit areprotectedby anyprivilege;hedoesnot suggestthat theSpeechorDebateClause

broadlyprotectsdocumentsrelevantto thoseallegedcrimes;andhedoesnotdisputethisCourt’s

determinationthattherewasprobablecauseto believethat documentsrelevantto the alleged

crimeswould be foundin his office. Instead,he arguesthattheSpeechor DebateClause

categoricallybarstheGovernmentfrom everexecutingasearchwarranton acongressional

office seekingresponsivematerialnot coveredby theClausewheneverSpeechor Debate

materialmightbepresent.

Thatpositionis fundamentallyinconsistentwith thebedrockprinciple that “thelawsof

this countryallow no placeoremploymentasasanctuaryfor crime.” UnitedStatesv. Brewster,

408 U.S. 501, 521 (1972)(quoting Williamsonv. UnitedStates,207 U.S. 425, 439 (1908)). If

accepted,Rep. Jefferson’sinterpretationwould removecourtsfrom theirtraditionalrole of



adjudicatingprivilege claims,would fundamentallysubvertthewell-establishedpropositionthat

the Clausedoesnot confera generalimmunityon MembersofCongressfrom theusualcriminal

procedures,andwould effectivelyextendSpeechor Debateimmunityto clearlyunprivileged

materialsby makingit impossibleto executea searchwarrantin anyplacecontainingevenone

privilegeddocument.The Courtshould rejectthat remarkableandunprecedentedposition,one

fundamentallyat oddswith theSupremeCourt’s admonitionthat“legislatorsoughtnot to stand

abovethe law theycreatebut oughtgenerallyto beboundby it asareordinarypersons.”Gravel

v. UnitedStates,408 U.S. 606, 615 (1972).

Onepoint bearsparticularemphasis: theGovernmentdoesnot seekto obtain—and

indeedhasgoneto greatlengthsto avoidobtaining—anyinformationfrom Rep. Jeffersonthatis

actuallycoveredby theSpeechor DebateClause. Indeed,in recognitionofthesensitiveissues

at stake,theGovernmentproposesto follow elaborateandcarefullycraftedproceduresto ensure

that no legislativeacts(orotherwisenonresponsive)materialgatheredfrom thesearch

inadvertentlycomesinto thehandsoftheProsecutionTeaminvestigatingRep.Jefferson’s

allegedcriminal activity. Thoseproceduresincludetheuseof ascreened-off“Filter Team,”

which, as an additional accommodation,will affordRep.Jeffersonafull opportunityto examine

all theseizedmaterialsandseekaruling from this Court on any claimofprivilegebeforeany

documentscomeinto the possessionof theProsecutionTeam. (In addition,the Governmentwill

providean extracopyofthematerialsto Rep.Jeffersonto sharewith theGeneralCounselfor the

Houseof Representatives(“HouseCounsel”)if hechooses,sothat HouseCounselmay assist

him in assertingprivilegeclaims.) Therefore,despiteRep. Jefferson’sheatedand sweeping

rhetoric,thebasicquestionraisedbyhis motion is simplywhethertheproceduressuggestedby

theGovernmentand approvedby theCourt violatetheConstitution. Clearly theydo not. For
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thatreason,andbecauseRep.Jefferson’sclaimsundertheFourthAmendmentandFed.R. Crim.

P. 41 areequallywithoutmerit, themotion for retumofpropertyshouldbe denied.1

STATEMENT

1. SinceapproximatelyMarch 2005,theFederalBureauofInvestigation(“FBI”) has

conductedan investigationinto whetherCongressmanWilliam Jeffersonandotherindividuals

bribedor conspiredto bribe a public official, in violation of 18 U.S.C.§~201 and 371;

committedor conspiredto commitwire fraud, in violation of 18 U.S.C.§~371, 1343, 1346,and

1349; orbribedorconspiredto bribeaforeignofficial, in violation of 15 U.S.C. § 78dd-l etseq.

and 18 U.S.C. § 371. Theinvestigationinvolves,amongother things,allegationsthatRep.

Jeffersonusedhis positionasaCongressmanto promotethe saleof telecommunications

equipmentand servicesofferedby iGate—aLouisville-basedcommunicationsfirm that sought

to providedatatransfer,media,Internet,andrelatedservices—toNigeria,Ghana,andpossibly

otherAfricannations,in return for paymentsofstockandcash. TheGovernmentis also

investigatingwhetherRep.Jeffersonplannedto bribehigh-rankinggovernmentofficials in

Nigeriaandto usehis influencewith high-rankinggovernmentofficials in otherAfrican

countriesin orderto obtainthenecessaryapprovalfor iGate’sventures.Substantialinformation

from cooperatingwitnesses,recordedconversations,andothersourcesindicatesthefollowing:

a. Rep. Jefferson,throughanomineecompanyin thenamesofhis spouseand

children,received,interalia, an equity stakein a Nigeriancompanycontrolledby aniGate

Rep. Jefferson’smotion alsosoughtemergencyinterimrelief, in particularanorderthat
agentsoftheFBI and Departmentof Justicebeenjoinedfrom reviewingor inspectingtheseized
itemsandthat thoseitemsbesequesteredand “lockedin a secureplace.” Mot. at2. In light of
subsequentevents—inparticulartheMemorandumissuedby thePresidenton May25 directing
theSolicitor General(who is not involved in the investigation)to takesolecustodyofthe
materialsseizedfrom Rep.Jefferson’soffice andto sealandsequesterthem from anyoneoutside
oftheSolicitorGeneral’soffice for 45 days—therequestfor emergencyrelief is now moot.
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investorwho is acooperatingwitnessin the investigation(hereinafter“CW”). See,e.g.,

RedactedSearchWarrantAffidavit (“Aff.”) ¶ 9~2Rep.Jefferson,throughthenomineecompany,

alsoreceivedmorethan$400,000in paymentsfrom iGateitself Rep.Jeffersonlikewise

negotiatedfor an equity stakein aGhaniancompanythat wascontrolledby CW andwascreated

for thesolepurposeof marketinganddistributingiGate’sequipmentandservicesin Ghana. See

ibid.

b. In exchangefor theseandotherpayments,Rep. Jefferson,in hiscapacityasa

Congressman,undertookvariouspromotionalefforts on CW’s andiGate’sbehalf See,e.g.,Aff.

¶ 10. Among otherthings,Rep. Jeffersoncommunicatedwith thePresidentandVice President

ofNigeriain an effort to securean iGatebusinessventurein Nigeriaovertheoppositionofthe

government-ownedNigeriantelephonecompany;he introducedCW to officials at theExport-

Import BankoftheUnited Statesin orderto assistCW in obtainingloanguaranteesfor iGate’s

African ventures;he wrote an official letterto theVice PresidentofGhanain orderto obtain

approvalfor iGate’sventurein thatcountry;hefollowed up on that letterby travelingto Ghana

(onCW’s funding)andby thenmeetingwith high-levelGhanianofficials in an effort to obtain

approvalfor iGate; andheusedhis congressionalstaffto plan thetrip to Ghanaandto obtainthe

necessarytraveldocumentsfor thosewho madethetrip with him. Seeibid.

c. In variousmeetings,Rep.Jeffersondiscussedwith CW andothersthepaymentof

bribesto high-rankingforeigngovernmentofficials to promoteiGate’sbusinessin Nigeria. See,

e.g.,Aff. ¶( 12. During thesemeetings,Rep.Jeffersonindicatedthat ahigh-levelNigerian

2 Theredactedversionofthesearchwarrantaffidavit hasbeenmadepublic, but the

original versionhasnot. Becausethepresentresponseto Rep.Jefferson’smotion is notbeing
filed underseal,thefollowing factualrecitationrefersonly to theredactedaffidavit and to other
informationthat is alreadypartof thepublic record.
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official agreedto helpsecuregovernmentapprovalsnecessaryfor iGateto operatein Nigeriain

exchangefor a substantialportionofiGate’sNigerianprofits. Seeibid. Jeffersonlikewise

discussedwith CW thepossibility ofCW’s bribingtheNigerianofficial with a substantialup-

front payment,beforeiGatecoimnencedbusinessoperationsin Nigeria. Seeibid. To thatend,at

aJuly 2005meetingat theRitz-Cantonin Arlington, Virginia, CW gaveRep.Jeffersona leather

briefcasecontaining$100,000cash,with theunderstandingthatthepaymentwouldbe forwarded

to theNigerianofficial in exchangefor securinggovernmentapprovalsnecessaryfor iGateto

operatein Nigeria. Seeibid. Duringan August2005 searchof Jefferson’sWashington,D.C.,

residence,$90,000ofthecashfrom thebriefcasewasfoundin Jefferson’sfreezerconcealed

insidefrozenfoodcontainers.Seeibid.

d. Duringand aftertheAugust2005 search,federalagentsgatheredfurtherevidence

linking Rep. Jeffersonto at leastsevenotherschemesin which he soughtthings ofvalue in

return forhis performanceofofficial acts. SeeAff. ¶ 82, 86-122. For example,a cooperating

witnesswith firsthandknowledgeofonesuchschemereportedthat, in exchangefor paymentsto

an entity associatedwith Rep.Jefferson,theCongressmanintroducedofficials from NetLink

Digital Television(NDTV), a Nigeriantelecommunicationscompany,to officials from iGate.

Seeid. ¶~83-85. Rep. Jefferson’sassistanceenabledNDTV and iGateto negotiateadealunder

which NDTV would pay iGatenearly$45 million for the rightsto distributeiGate’stechnology

in Nigeria. Seeid. ~ 83. Rep. Jeffersonseparatelynegotiatedwith NDTV officials to receive$5

persubscriberin returnfor puttingNDTV in contactwith iGate. Seeid. ¶ 83-85.

e. Brett Pfeffer, who hadonceservedon Rep.Jefferson’scongressionalstaff, was

Presidentoftheinvestmentfirm ownedby CW at all times relevantto the instantinvestigation.

SeeAff. ¶ 6(c). As a resultoftheabove-describedscheme,in January2006,Pfefferpleaded
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guilty to bribing andconspiringto bribeRep. Jefferson,seeid. ¶ 6(c) & n.3, andrecentlywas

sentencedto eight yearsof imprisonment.SeeUnitedStatesv. BrettM Pfeffer,Crim.No. 06-

10-A (E.D.Va.). Similarly, in May2006, VernonJackson,whowasPresidentandCEO ofiGate

atall timesrelevantto theinvestigation,pleadedguilty to bribing andconspiringto bribeRep.

Jeffersonasdescribedabove. SeeAff ¶ 6(b) & n.2.

2. Basedon theforegoingandotherinformation,subpoenaswereissuedduring late

summer2005 to Rep. Jeffersonandhis chiefofstaff SeeCommunicationfrom theHon.

William J Jefferson,MemberofCongress,151 Cong. Rec.H8061 (daily ed. Sept. 15, 2005)

(informingSpeakerof subpoena);Communicationfrom the ChiefofStaffofHon. William .1.

Jefferson,MemberofCongress,151 Cong.Rec.Hl 1026(daily ed. Nov. 18, 2005)(same). The

subpoenassoughtcertainrecordsfrom Rep. Jefferson’scongressionaloffice thatweredeemed

importantto the investigation. During theinterveningmonths,theGovernmentworkedto obtain

thoserecordsandexhaustedall otherreasonablemethodsofobtainingtherecordsin a timely

maimer. SeeAff ¶ 132. At thatpoint, theGovernmentdecidedthat it was essentialto move

forwardwith the investigation.

3. OnThursday,May 18,2006, againbasedon theforegoingand otherinformation,

theGovernmentfiled in this Courtan applicationandaffidavit for awarrantto searchRep.

Jefferson’scongressionaloffice forpaperdocumentsandcomputerfiles relatedto theabove

describedbriberyschemeandothertransactions.SeegenerallyAff 1fF 1-157. Thediscrete

paperdocumentsto beseizedweredescribedin detail in ScheduleB ofthe(unredacted)

application. Theprecisesearchtermsto beusedin examiningJefferson’scomputerfileswere

similarly detailedin (theunredactedversionof) ScheduleC.
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In aneffort to “minimize thelikelihood that any potentiallypolitically sensitive,non-

responsiveitems” would be disclosed,theapplicationandaffidavit set forth arigoroussetof

“specialsearchprocedures”to preventinvestigatorsandtheProsecutionTeamfrom obtaining

paperdocumentsandcomputerfiles “that mayfall within thepurviewofthe Speechor Debate

Clause* * * or anyotherpertinentprivilege.” Aff ¶ 136. Specifically:

As topaperdocuments,theapplicationprovidedfor a designatedFilter Teamcomposed

oftwo DepartmentofJustice(“DOJ”) attorneyswho werenot on theProsecutionTeamandan

FBI agentwho hadno role in the investigationor prosecutionof thecase. Aff ¶ 139. “Before

giving any paperrecordsseizedfrom [Rep.Jefferson’soffice] to theprosecutionteam,”the

Filter Teamwould reviewtherecordsto determineif theywereresponsiveto the list of items on

ScheduleB. Id. ¶1f 139-140. If therecordswereunresponsive,the Filter Teamwould arrange

for theirpromptreturnto Rep.Jefferson’soffice. Id. ¶ 140. If therecordswereresponsive,the

Filter Teamwould thendetermineif theynevertheless“f[e]ll within thepurviewof theSpeechor

DebateClause”or someotherprivilege. Id. ¶ 141. If theFilter Teamdeterminedthat records

wereprivileged,theywould be“returnedto counselfor CongressmanJefferson.” Id. at 77 n.38.

If therecordswere determinedto bepotentiallyprivileged,a log andcopiesthereofwouldbe

providedto Rep.Jefferson’scounselwithin 20 daysof thesearch,id. ¶ 142, andtheFilter Team

wouldaskthis Courtto reviewtherecordsfor a final determinationaboutprivilege, id. ¶ 143. If,

instead,theFilter Teamdeterminedthat therecordswereunprivileged,it wouldprovidecopies

to theProsecutionTeamandto Rep.Jefferson’scounselwithin 10 daysofthesearch.Id. ¶ 141.

As to computerfiles, thedesignatedFilter Teamwould includecertifiedFBI computer

examinerswho, like theothermembersof theFilter Team,would haveno role in the

investigationorprosecutionofthe case.Aff ¶ 144. TheFilter Teamwould searchthecomputer
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files for thenarrowsearchtermsenumeratedin ScheduleC—thusundertakingan initial culling

ofthefiles unrelatedto theinvestigation—andwould thenproceedin amaimersimilar to theone

prescribedfor thepaperrecords.Id. ¶148.~Thatis, beforegiving any ofthesealreadyscreened

computerfiles to theProsecutionTeam,theFilter Teamwouldconductasecondscreeningto

determineif thefiles wereresponsiveto thelist of itemson ScheduleB. Id. 1fF 149-150. If the

fileswereunresponsive,theywould “not be includedfor any furtherrevieworexaminationby

thegovernmentabsentcourtprocessor [Rep. Jefferson’s]consent.”Id. ¶ 150. If thefiles were

responsive,theFilter Teamwould thendetermineif theynevertheless“Qe]l1 within thepurview

oftheSpeechorDebateClause”or someotherprivilege. Id. ¶ 151. If theFilter Team

determinedthefiles wereprivileged,theywouldnotbeprovidedto theProsecutionTeam. Id. at

81 n.40. If thefilesweredeterminedto bepotentiallyprivileged,a log and copiesthereofwould

beprovidedto Rep. Jefferson’scounsel,id. ¶ 152, andtheFilter Teamwould askthis Court to

reviewtherecordsfor afinal determinationaboutprivilege, id. ¶ 154. If, instead,theFilter

Teamdeterminedthat thefileswereunprivileged,it wouldprovidecopiesto theProsecution

Teamand to Rep. Jefferson’scounsel. Id. ¶ 151.

4. Late in theafternoonon Thursday,May 18, this Court grantedthc Government’s

application,issuedthewarrant,andorderedthatthe searchbe conductedon orbeforeSunday,

May 21. SeeAff at 1-3. On Saturday,May20, federalagentsexecutedthewarrantand

searchedRep.Jefferson’soffice for thenarrowlydefinedpaperrecordsandcomputerfiles

~ Theprocessfor searchingthecomputerfilesprovidedevengreaterprotections.As the
applicationand affidavit underscore,thecomputerimageswould only besearched(automatically
and notwith humaneyes)with thesearchtermsapprovedby the Court. Only thoserecords
deemed—bythecomputer—tobe responsiveto thesearchtermsactuallywould be reviewedby
theFilter Team,in thesamemaimeraspreviouslydescribedfor thepaperrecords. Thus,thevast
majorityofcomputerrecordsimagedin Rep.Jefferson’soffice will neverbeenseenby anyone
on eithertheProsecutionTeamortheFilter Team.
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enumeratedin theSchedules.The agents—whoweredressedin formalbusinessattirein lieu of

theuniformsusuallywornwhenexecutingwarrants—carriedout thesearchon Saturdayin an

effort to avoiddisruptingcongressionalbusiness.Similarly, in aneffort to minimizedisturbance

ofRep.Jefferson’soffice, theagentsconductedextensiveandtime-consumingimagingand

verificationof computerfiles on site insteadofremovingthecomputersthemselves.Duringthe

search,the agentsexcludedRep.Jefferson’scounselandcounselfor theHouseof

Representatives.Theagentsultimately seizedcopiesofRep. Jefferson’scomputerharddrive

andtwo boxesofpaperrecords. SeegenerallyInventoryofSeizedItems;seealso CR-ISVision

QuestSearchEventLog. Thelimited numberofpaperrecordsseizedis atestamentto the

narrowscopeofthe list of itemsdescribedin thewarrant. Thenarrowlydraftedcomputersearch

termsaresimilarly expectedto generatea smallnumberof documents.

S. a. On Wednesday,May24, Rep. Jeffersonfiled in this Courthis motion for

returnofthe seizedmaterialsunderRule41 of theFederalRulesofCriminal Procedure.In

additionto thereturnofproperty,themotion seeks“emergency* * * interimrelief’ in theform

ofan orderdirecting: “that theFBI andtheDepartmentofJustice,andtheiragentsand

employees[,]be immediatelyenjoinedfrom any furtherreviewor inspectionoftheseized

items”; “that the seizeditemsbe sequesteredandlockedin asecureplace”; and“that the

supervisor(s)ofthesearchteamandthe ‘Filter Team’ file areportwith thecourtdetailingwhich

documentsorelectronicrecordshavebeenreviewedandwhat stepshavebeentakento sequester

thedocumentsfrom furtherreviewpendingfurtherorderofthecourt.” Mot. for Returnof

PropertyandEmergencyMot. for Interim Relief (“Mot.”) 1-2; seeMem. in Supportof Mot. for

ReturnofProperty(“Mem.”) 2-3.
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b. On theafternoonofThursday,May 25, thePresidentissuedaMemorandumto

theAttorneyGeneralandtheSolicitorGeneraloftheUnitedStates,directingthe Solicitor

Generalto takesole custodyofthematerialsseizedfrom Rep. Jefferson’soffice andto sealand

sequesterthemfrom anyoneoutsideofthe SolicitorGeneral’soffice for 45 days. See

Memorandumfor theAttorneyGeneralandtheSolicitor GeneraloftheUnitedStates,Re:

HandlingofMaterialsHeldby theDepartmentofJusticeFollowingExecutionofa Search

Warrant(May25, 2006)(“PresidentialMem.”). Specifically,theMemorandumdirectedthe

Solicitor Generalto “(a) preserveandsealthe[seized]materials”;“(b) ensurethatno useis made

ofthematerials”;and“(c) ensurethatno personhasaccessto the materials,exceptthat Office of

theSolicitor Generalpersonnelunderthe directsupervisionoftheSolicitor Generalmayhave

theminimumphysicalaccessto thematerialsessentialto thepreservationofthematerials.” Id.

at 1. With this sequestrationin placeto maintainthestatusquo, theMemorandum(whichwas

alsocopiedto theSpeakerof theHouseofRepresentatives)furtherdirectedthat“[t]he Attorney

Generalshallendeavor,andtheHouseofRepresentativesis respectfullyencouragedto

endeavor,to resolveanyissuesrelatingto thematerialsthroughdiscussionsbetweenthemin

goodfaith andwith mutualinstitutionalrespectand,if it shouldprovenecessaryafterexhaustion

of suchdiscussions,throughappropriateproceedingsin thecourtsoftheUnited States.”Id. at 1-

2. In its concludingsentence,theMemorandumprovidedthat thePresident’sdirective“shall

expireon July 9, 2006.” Id. at 2.

c. On theafternoonofMay26, pursuantto thePresident’sMemorandum,theOffice

of theSolicitorGeneraltook solecustodyofthematerialsseizedfrom Rep.Jefferson’soffice.

TheSolicitorGeneralhassequesteredthosematerialsfrom anyoneoutsideofhis office,

including,ofcourse,all FBI agentsandDOJattorneysinvestigatingorpotentiallyprosecuting
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this case. Significantly,becauseofthe filtering proceduresdescribedin thewarrantapplication

andaffidavit, andbecausetheOffice oftheDeputyAttorneyGeneralhaddirectedafreezeof

any reviewoftheseizeditemsearlierin theweek,at no timebetweenthesearchandthe

SolicitorGeneral’sassumptionofcustodyhasany agentor attorneyon theFilter Teamor

investigatingorpotentiallyprosecutingthecaseviewedanyofthepaperrecordsor computer

filesseizedfrom Rep.Jefferson‘s officeor receivedanyinformationaboutthecontentofthose

records.

d. In responseto theconcernsraisedby Rep.Jeffersonandtheleadershipofthe

Houseof Representatives,theGovernmentnow intendsto makean additionalprocedural

accommodation.Underthis additionalprocedure,copiesofall materialsseizedfrom Rep.

Jefferson’soffice will be providedto Rep. Jefferson(and,if Rep.Jeffersonchooses,he may

providecopiesto HouseCounsel).4TheFilter Teamwill preparea log oftherecordstheydeem

to beprivileged. The log will identify anysuchrecordsby date,recipient,sender,subjectmatter,

and thenatureofanypotentialprivilege. TheFilter Teamwill provideits log to Rep. Jefferson

(and, if Rep.Jeffersonchooses,to HouseCounsel)to allow him theopportunityto disagreewith

theFilter Team’sprivilegedeterminations.DocumentsthattheFilter Teamdeterminesare

privilegedwill be returnedto counselfor Rep. Jefferson.Any disputesthat mayariseabout

whetherparticularremainingrecordsareprivilegedwill thenbe resolvedby theCourt. No

memberoftheProsecutionTeamwill haveaccessto anyseizeddocumentthatRep.Jefferson

claimsto beprivilegeduntil the Court hasmadea determinationthat therecordis not

privileged. This accommodationobviatestheconcernsexpressedin Rep.Jefferson’sbrief

(Mem. 15) that theFilter Team,applyingtheoriginal proceduresset forth in theaffidavit, might

~ In his motion, Rep. Jeffersonstatesthat theprivilegebelongsto him. Mem. 13.
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makeaunilateraldeterminationthat adocumentwasnot privilegedandturn it overto the

ProsecutionTeamwithout affordingRep. Jeffersontheopportunityto assertprivilege.

ARGUMENT

I. THE SEARCH OF REP. JEFFERSON’SOFFICEDID NOTVIOLATE THE
SPEECH OR DEBATE CLAUSE

TheSpeechor DebateClauseprovidesthat “[for anySpeechorDebatein eitherHouse,

[SenatorsandRepresentatives]shallnot bequestionedin anyotherPlace.” U.S. Const.art. I,

§ 6. “Our speechor debateprivilegewasdesignedto preservelegislativeindependence,not

supremacy.”Brewster,408U.S. at 508. The SupremeCourthasthusmadeclearthattheSpeech

or DebateClause“does notpurportto conferageneralexemptionuponMembersof Congress

from liability orprocessin criminal cases.” Gravel,408 U.S. at 626. To besure,“when it

applies,the Clauseprovidesprotectionagainstcivil aswell ascriminalaction,and against

actionsbroughtby privateindividualsaswell asthoseinitiatedby theExecutiveBranch.”

Eastlandv, UnitedStatesServicemen’sFund,421 U.S. 491, 502-03(1975)(emphasisadded).

Thepurposeof theSpeechor DebateClauseis to ensurethatMembersofCongresscanperform

their legislativefunctionwithout fearthattheywill besuedorprosecutedfor legislativeacts.

SeeUnitedStatesv. Johnson,383 U.S. 169, 180-81(1966)(Clausewasdesigned“to prevent

intimidationby theexecutiveandaccountabilitybeforeapossiblyhostilejudiciary”); Tennyv.

Brandhove,341 U.S. 267, 373 (1951); UnitedStatesv. Rostenkowski,59 F.3d 1291, 1302(D.C.

Cir. 1995)(Clause“protectsthe legislatorfrom executiveandjudicial recriminationforhis

‘legislative acts”). But theSupremeCourt “has beencarefulnot to extendthe scopeof [the

Clause]further thanits purposerequires.” Forresterv. White,484 U.S. 219, 224 (1988). Its
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protectionsthusdo not “extendbeyondwhat is necessaryto preservetheintegrityof the

legislativeprocess.”Brewster,408 U.S. at 517.

In particular,it is settledthattheClauseextendsonly to thoseactivitiesthat are“an

integralpart ofthedeliberativeandcommunicativeprocessesby which Membersparticipate”in

theirconstitutionallymandatedduties. Gravel,408 U.S. at 625. Activities that areincidentalto

a Legislator’sconstitutionalfunctionsfall outsidetheprotectionsofthe Clause.As theCourthas

explained,the Clausedoesnot “prohibit inquiry into activitiesthatarecasuallyor incidentally

relatedto legislativeaffairsbut not apart of thelegislativeprocessitself” Brewster,408 U.S. at

528. Indeed,“[t]he SpeechorDebateClausedoesnotprohibit inquiry into illegal conduct

simplybecauseit hassomenexusto legislativefunctions.” Id; seealso UnitedStatesi’.

Helstoski,442 U.S. 477, 490 (1979); UnitedStatesv. Myers,635 F.2d932, 941-42(2d Cir.

1980).

Wheretheprotectionsof theClausedo not apply, aMemberof Congresshasno claim to

greaterprotectionfrom traditionalcriminalprocessthananyothercitizen. Cf Gravel,408 U.S.

at 615 (“[L]egislatorsoughtnot to standabovethe law theycreatebut ought generallyto be

boundbyit asareordinarypersons.”).As theD.C. Circuit hasobserved: “Beyondthenecessary

privilegesgrantedby theConstitutionto legislators,thepeopleoughtnot to be immunized

againstthemselves.”Chastainv. Sundquist,833 F.2d 311, 328 (D.C. Cir. 1987). Thus, in

Gravel, theSupremeCourtheld that a legislativeaide,whoseimmunityundertheClausewas

identicalto thatoftheSenatorfor whom heworked,couldneverthelessbecompelledto answer

questionsbeforea grandjury “relating to his ortheSenator’sarrangements,if any,with respect

to republicationorwith respectto third-partyconductundervalid investigationby thegrand-

jury, aslong asthequestionsdo not implicatelegislativeactionoftheSenator.”Gravel,408
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U.S. at628. Whereno “legislative actis implicatedby thequestions,”theaidehadno more

protectionfrom thegrandjury’s inquiry “thananyotherwitness.” Id. The Clausesimply does

not “makeMembersofCongresssuper-citizens,immunefrom criminal responsibility.”

Brewster,408 U.S. at 516.

Thesecasesmakeclearthata MemberofCongresshasno immunity from criminal

process(including theexecutionofasearchwarrant)whereneithertheactivity being

investigatednor theinformationsoughtfrom theMemberis coveredby theprivilege. As set

forth in the83-pageaffidavit accompanyingtheGovernment’sapplicationfor a searchwarrant,

theallegedcriminal conductat issuehereplainly falls outsideof thescopeoftheSpeechor

DebateClause.SeeBrewster,408 U.S. at 512 (holdingthatSpeechorDebateClausedoesnot

cover“a widerangeoflegitimate ‘errands’performedfor constituents,themakingof

appointmentswith Governmentagencies,assistancein securingGovernmentcontracts,preparing

socalled‘news letters’ to constituents,newsreleases,andspeechesdeliveredoutsideof

Congress”).This Courtissuedthesearchwarrantonly afterdeterminingthat therewasprobable

causeto believethat evidencerelatedto an internationalbriberyconspiracy—oneunconnectedto

any legislativeact—waslikely to be found in theoffice ofRep. Jefferson.

In executingthat warrant,theGovernmenthasgoneto greatlengthsto ensurethat no

privilegedmaterialinadvertentlyrecoveredduringthe searchis obtainedby the Prosecution

Team. Indeed,in aneffort to condemnthesearch,Rep. Jefferson’smotion entirelyignoresthe

factthat, from theoutsetofthiscase,theGovernmenthasbeeninterestedonly in obtainingnon-

legislativeactevidenceofcriminalactivity, andhascommittedto implementingelaborate

proceduresto avoidobtainingany informationthatwouldbecoveredby the SpeechorDebate

Clause(or thatotherwisewould be non-responsive).As amatterofcomity, and out ofan
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abundanceofcaution,theGovernmentproposed,andthis Court approved,specialprocedures

designedto accommodatetheprivilegeandotherpolitical sensitivitiesby ensuringthatno

documentcoveredby theSpeechor DebateClausewould comeinto thepossessionofthe

ProsecutionTeam. Theseproceduresarerigorous:

• Thesearchitselfwasconductedby agentsandcertifiedforensicexaminersfrom
theFBI who havehadno role in the investigation. SeeAff ¶11 137, 144. The
non-caseagents,furthermore,areforbiddenfrom revealinganynon-responsiveor
politically sensitiveinformationtheymayhavecomeacrossinadvertentlyduring
the search,andarerequiredto “attestin writing to theircompliancewith this
procedure.” Id. ¶ 138.

• Theresponsivedocumentsweretransferredfrom thenon-caseagentsto a “Filter
Team”consistingof an attorneyfrom the Officeof theUnitedStatesAttorneyfor
theEasternDistrict ofVirginia, an attorneyfrom theFraudSectionofthe
Criminal Division in theDepartmentofJustice,andanothernon-caseFBI agent.
SeeAff. 11140. MembersoftheFilter Team“havehadno role orconnectionto
the investigationin this matter.” Id. The Filter Teamis to revieweachseized
documentto ensurethat it is responsive,and,if it is, to ensurethat no document
falling within thepurviewoftheSpeechorDebateClauseis transferredto the
ProsecutionTeam. Seeid. 1111 141, 151.

* Finally, in responseto theconcernsraisedby Rep.Jefferson,theGovernmentwill
not objectto treatingall documentsandcomputerrecordsseizedduringthesearch
as “potentiallyprivilegedpaperrecords”or “potentiallyprivilegedcomputer
records.” SeeAff ¶11 142, 152. TheGovernmentwill provideRep. Jefferson
(and,if Rep.Jeffersonchooses,HouseCounsel)with copiesofall oftheseized
documentsso that hecanraiseanyclaimsofprivilege for resolutionby this Court
beforeanydocumentsaretransferredto theProsecutionTeam.

Accordingly,both thewarrantitselfandtheGovernment’sproceduresfor executingit

will guaranteethat only responsivedocumentsthatfall outsidethescopeof theSpeechor Debate

Clausewill be madeavailableto the ProsecutionTeamfor usein theinvestigationofRep.

Jefferson. It is thusundisputedthat this caseis not onein whichtheExecutiveBranchseeksto

reviewlegislativeactevidencegatheredfrom asearch;instead,thedisputehereconcernsmerely

whethertheproceduresin placeto separateprivilegedandnon-responsiveinformation(which
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the Governmenthasno interestin) from unprivilegedinformation(which Rep.Jeffersonhasno

constitutionalorotherlegal basisfor withholding from a lawful searchwarrant)are

constitutionallyadequate.

Although thepreciselevel ofprotectionofferedby the SpeechorDebateClauseis the

subjectofsomedisagreement,Rep. Jefferson’smotioncanbedeniedwithout resolvingthat

issue. TheThird Circuit hasheldthat “theprivilege whenappliedto recordsorthird-party

testimonyis oneofnonevidentiaryuse,not ofnon-disclosure.”In re GrandJury Investigation,

587 F.2d589, 597 (3d Cir. 1978). In thecivil discoverycontext,theD.C. Circuit hassuggested

that theprivilegeprovidesMembersof Congresswith “testimonialimmunity” from the

productionofdocumentsheld in connectionwith thelegislativeprocess.Brown & Williamson

TobaccoCorp. v. Williams,62 F.3d408, 420 (D.C. Cir. 1995).~Theexecutionofasearch

warrant,of course,doesnot involve atestimonialactof productionby thepersonwhose

premisesaresearched,andthereis no needto provideapersonwhosepremisesaresearched

~ Brown & Williamsonwasacivil casein which aprivate litigant wasattemptingto
subpoenaconcededlyprivilegeddocumentsin thepossessionof two MembersofCongress.
(Indeed,everyoneofthecasesthatRep. Jeffersoncitesin supportofhisclaimsaboutthescope
of theprivilege is a civil case,seeMem. 10 n.9.) TheD.C. Circuit expresslyrecognizedthat “the
existenceofcriminal proceedings”couldalter theanalysisbecause“the testimonialprivilege
might be lessstringentlyappliedwheninconsistentwith asovereigninterest.” 62 F.3d at 419-
20. Applying theprivilegeless stringentlyin that contextmaybenecessaryto accommodatethe
sovereign’scompellinginterestin theenforcementofthecriminal law. Cf UnitedStatesv.
Nixon,418 U.S. 683, 713 (1974)(holdingthat thePresident’sconstitutionalprivilege in the
confidentialityof his communicationswith his advisorswould attimeshaveto give wayto the
“fundamentaldemandsofdueprocessoflaw in thefair administrationofcriminaljustice”).
Thus, it is an openquestionin this Circuit whetheraMemberofCongressmayassertan absolute
immunityunderthe SpeechorDebateClausefrom beingcompelledto discloseprivileged
materialin responseto a grandjury subpoenaor otherform ofcompulsoryprocessin acriminal
case.Thepresentmotioncan,however,beresolvedon narrowergrounds,asboththe
Government’slaw enforcementinterestsandRep. Jefferson’slegislativeinterestswill be
accommodatedby theuseof thespecialproceduresdesignedto ensurethat no documentabout
which Rep.Jeffersonwishesto assertaprivilegeclaim will be seenorusedby theProsecution
Teamuntil thisCourthasdecidedwhethertheprivilege applies.
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with any form of immunityin orderto obtainthedocuments.Seesupranote 11. Accordingly,

whethertheClauseprovidesMemberswith testimonialimmunityin thediscoverycontextdoes

not answerthequestionofwhethertheClauseprotectsthemfrom theexecutionofa search

warrantauthorizedby acourt.

Whatevertheexactnatureoftheprivilege,however,theproceduresproposedto beused

by theGovernmenthereareplainly sufficient to protectagainstany impermissibleintrusion.

Neitherthetextof theClause,which protectsMembersofCongressfrom being“questioned”

abouttheirlegislativeacts,U.S. Const.,art. I, § 6, nor its purpose,which is to preserve

legislative“independence,not supremacy,”Brewster,408 U.S. at508, areimplicatedby the

possibilitythatExecutiveBranchofficials—whohavebeencarefullyscreenedoff from the

ProsecutionTeamandwhohaveno law enforcementinterestin this case—mayincidentallysee

materialscoveredby theprivilege in theprocessofscreeningsuchmaterialsout ofthesetof

documentsseizedduringtheexecutionofthewarrant. Becausesuchofficials areunder

affirmativeobligationsnot to disclosethecontentsofanydocumentstheysee(and to attestthat

they havenot doneso), thereis no prejudiceto Rep. Jeffersonasaresultofthewayin which the

searchwascarriedout. Cf Weatherfordv. Bursey,429 U.S. 545, 556-58(1977)(no

constitutionalviolationwhereundercoveragentheardconversationsbetweendefendantandhis

attorney,but did not disclosethat informationto theProsecutionTeam,becausetherewasnot “at

leasta realisticpossibility ofinjury to [defendant]orbenefitto theState”). Thus, evenif the

SpeechorDebateClausewereunderstoodto createacriminal discoveryprivilege, ratherthana

privilegeprotectinglegislatorsagainstbeingquestionedaboutprivileged informationorhaving

suchinformationusedagainstthem(apointthat theGovernmentdoesnot concede),it simply

doesnot constitute“discovery” for a law enforcementagentunconnectedwith the investigation
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to makea cursoryreviewofprivilegedinformationsolely for thepurposeofdetermining

whetherit is privileged.

Indeed,virtually identicalproceduresto theonesusedherehavebeenapprovedto screen

documentsthatareprotectedby otherimportantprivileges,suchastheattorney-clientprivilege,

which, whereit applies,“affords all communicationsbetweenattorneyandclient absoluteand

completeprotectionfrom disclosure.” Hansonv. USAID, 372 F.3d286, 291 (4th Cir. 2004)

(internalcitation omitted)(emphasesadded).Thus, for example,in thecaseofacriminal search

warrantinvolving acomputerbelievedto containprivilegedattorney-clientcommunications,the

courtdescribedtheuseof afilter teamto reviewthedocumentsfor potentiallyprivileged

information,alongwith ultimatereviewby themagistratejudgebeforeanydocumentwasturned

over to theprosecutionteam,asa “proper, fair andacceptablemethodofprotectingprivileged

communications.”UnitedStatesv. Triumph Capital Group, Inc., 211 F.R.D. 31, 43 (D. Conn.

2002). Anotherdistrictcourt reachedthesameconclusionin UnitedStatesv. Grant, 2004WL

1171258,*l..3 (S.D.N.Y.May25, 2004),which involved theexecutionof a criminal search

warrantthat wasexpectedto resultin theseizureof somematerialspotentiallyprotectedby the

attorney-clientprivilege. In approvingtheuseof a filter team,with reviewbythe districtcourt

beforedisclosureto theprosecutionteam,thedistrictcourtexplainedthat thedocumentsatissue

hadbeenseizedpursuantto a lawful warrant,andthatuseofa filter teamwouldpermit the

Governmentto makefully informedargumentsasto privilege,thereforeserving“the public’s

stronginterestin the investigationand prosecutionof criminal conduct.” Id. at *2..3.6

6 Somedistrict courtshaveexpressedreservationsabouttheuseof filter teamsto review

materialsrecoveredduringthe executionofa searchwarrantwhereit is likely that some
recoveredmaterialswould beprotectedby theattorney-clientprivilege,andhaveinsteadfavored
useof specialmasters,magistratejudges,orthedistrictcourt itself to conductsuchreview. See,
e.g., UnitedStatesv. Neil!, 952 F. Supp.834, 839-42(D.D.C. 1997). We arenot aware,
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Similarly, the implementationoftheproceduresdescribedabovewill precludeany

argumentthat Rep. Jeffersonis deprivedof theopportunityto asserthisprivilege. To the

contrary,thoseprocedureswill allow him to assertthat privilege—andhavehis claim

adjudicatedby this Court—beforetheProsecutionTeamcansee,muchless use,any document

uncoveredduringtheexecutionof thesearchwarrant.He thuswill havea full andtimely

opportunityto “identify and segregate”thematerialsthat mayrelateto his legislativeactivities,

Mem. 13, andto askthis Courtto ensurethat no suchmaterialsareusedagainsthim or even

comeinto thepossessionof thoseinvestigatinghis conduct. Rep. Jeffersonsuffersno cognizable

injury undertheSpeechorDebateClausebecausehemustassertprivilegeafterajudicially

authorizedsearch,ratherthanduring it, especiallywhenhe suffersno prejudiceasaresult.

In arguingthattheseextensiveproceduralprotectionsareconstitutionallyinadequate,

Rep.JeffersonconstruestheClauseasan absolutebarrierto the executionofanysearchwarrant

on alegislativeoffice. Mem. 13. On Rep.Jefferson’sview, theDepartmentofJusticeis

forbiddenfrom executinga searchwarrant—evenonethatseeksonly materialnot coveredby the

SpeechorDebateClause,andthat containsexpressanddetailedproceduresto ensurethatno

privilegedmaterialwill beobtained(or evenseen)by theProsecutionTeam—merelybecause

thepremisesto be searchedhappento containprivilegedmaterial. If accepted,thatargument

would fundamentallysubvertthewell establishedpropositionthattheSpeechorDebateprivilege

neitherconfersa generalimmunity on Membersof Congressnormakescongressionaloffices

however,of anydecisionholdingtheuseof filter teamsto be legally inadequate.Essentiallyfor
thereasonsoutlinedby thedistrictcourt in Grant, filter teamsarean entirelyappropriateand
eminentlypracticalwayto protectpotentiallyprivilegedmaterialrecoveredduringtheexecution
of asearchwarrant.
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sanctuariesfrom criminal process.7Suchareadingofthe Clauseis alsoin tensionwith theother

legislativeprivilegesembodiedin Article I, section6. Given thattheArrestClauseclearly“does

not exemptMembersof Congressfrom theoperationof the ordinarycriminal laws,” Gravel,408

U.S. at 61~,8 it “canhardlybe thoughtthattheSpeechorDebateClausetotallyprotectswhatthe

sentenceprecedingit hasplainly left opento prosecution,i.e., all criminal acts,”Brewster,408

U.S. at 521.

Indeed,far from forbiddingthekind ofproceduresusedby theGovernmenthere,the

SpeechorDebateClausedoesnot evenrequirethat suchproceduresbe extended.TheClause

affordsMembersof Congresstwo basicprotections: first, aprivilegeagainst“be[ing]

questioned”abouttheir legislativeacts,U.S. Const.,art. I, § 6; and second,animmunity

protectingthemfrom “a civil orcriminaljudgment* * * because[of] conduct* * * within the

‘sphereof legitimatelegislativeactivity.” Gravel,408 U.S. at 624. Theprotectionit affords

differs in importantrespectsfrom traditionalconfidentialityprivileges. Unlike traditional

confidentialityprivileges,the Clauseprotectspublic acts,suchasfloor debates,committee

hearings,votes,anddraftingbills andcommitteereports. SeeGravel,408 U.S. at 624; Doev.

McMillan, 412 U.S. 306, 311-13(1973). To besure,theClausemayapplyto materialsthat have

~ Rep.Jefferson’sargumentalsowouldapply to thehomesandcarsofMembersof
Congressand theirstaffs,becauseit is possiblethat privilegeddocumentswouldbe locatedin
thoseplacesas well. If his argumentis acceptedby thisCourt, Membersof Congressand their
staffswould beableto createsearch-freezoneswhereverthey go by bringingalongsome
legislativematerials.This purportedimmunity from searchesis plainly moreextensivethan
what is necessaryto protectprivilegeddocumentsandtheintegrity ofthe legislativeprocess.
TheGovernmentnotesthatlaw enforcementofficerssearchedRep.Jefferson’scar (in the
basementof theRayburnHouseOffice Building) andtwo ofhis residencesin connectionwith
this investigation,andwearenot awarethathe interposedanyobjectionto thosesearches.

8 TheArrestClauseprovides: “[SenatorsandRepresentatives]shall in all Cases,except

Treason,FelonyandBreachofthePeace,beprivilegedfrom Arrestduring theirAttendanceat
theSessionof theirrespectiveHouses,andin goingto andreturningfrom thesame.” U.S.
Const.art. 1, § 6.
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not beenmadepublic, suchasinternalmemorandaor conversationsamongMembersdiscussing

theneedfor legislationorthemeritsof a proposedbill. Cf Brown & Williamson,62 F.3dat

417-23(Clauseprotectsfrom productionin civil discoverystolenlaw-firm documentsreceived

by Memberof Congressfor usein hearingson theeffectsoftobacco). But legislativematerials

andconversationscoveredby theClausemaybeprivilegedwhetherornot confidentialityis

maintained.Seeii at412 (ClauseappliedeventhoughMemberannouncedon aradio

broadcastthat he hadreceivedthestolendocuments,andcommunicatedto the subcommitteethe

substanceofthedocuments).9It is not theprivateor confidentialstatusofthecommunication

that is at thecoreoftheprivilege;rather,it is theneedto allow Membersof Congressto carry

out their legislativeresponsibilitieswithout fearofretribution.

BecausetheClauseservesadifferentpurposethando traditionalconfidentiality

privileges,federalprosecutorsgenerallyhavenot in thepastusedfilter teamsto review

investigativefiles for potentialSpeechorDebatematerial,andno courthasheld that theyare

requiredto do so. In pastprosecutionsofMembersofCongress,theprosecutionteamitselfhas

examinedevidencereturnedin responseto subpoenasto determinewhatevidencecouldbeused

and whatwasprivileged. Whereit waslessthanclearwhethermaterialwasprivileged,the

Governmentsubmittedthematerialto thecourt for resolutionon whetherit couldbe used. It has

neverbeensuggestedthat theConstitutionis offendedmerelybecausemembersofthe

prosecutionteamreviewlegislativematerialsin the courseofmakingprivilegedeterminations.

Whateverthescopeofthe Speechor Debateprivilege,it doesnot sweepsobroadlyasthat. And

~ Ofcourse,statementsaMemberor stafferrepeatedoutsidethelegislativeprocess

wouldnot be irnmunefrom liability. SeeGravel,408 U.S.at 622-27.

21



this resultdoesnot changemerelybecausetheGovernmentobtainsevidencethroughasearch

warrant.10

Theconclusionthatthe Constitutiondoesnot prohibit membersof evenaprosecution

teamfrom reviewingmaterialcoveredby theSpeechorDebateClauseis reinforcedby theway

in which courtshaveaddressedremedialissuesfollowing the improperuseof suchmaterialin a

criminal prosecution.Courtshavenot orderedthereturnof SpeechorDebatematerialbecauseit

hascomeinto thehandsoftheprosecutionteam. Instead,courtstypically only requireremedies

to ensurethat privilegedmaterialis not usedagainsta MemberofCongress.Thus,courts

generallydo not requiredismissalof an indictmentevenwhenSpeechorDebatematerialwas

presentedto thegrandjury unlesstheprotectedmaterialwaspervasiveorformedthebasisfor

thecriminal charge. SeeJohnson,383 U.S. at 185 (“With all referencesto [SpeechorDebate

material]eliminated[from theindictment],we think theGovernmentshouldnot beprecluded

from anewtrial on this count,thuswhollypurgedofelementsoffensiveto theSpeechor Debate

Clause.”);Rostenkowski,59 F.3dat 1300(“the Governmentdoesnot haveto establishan

independentsourcefor the informationuponwhich it wouldprosecuteaMemberofCongress.

Rather* * * theMembermustshowthattheGovernmenthasrelieduponprivilegedmaterial.”);

id. at 1301 (wheretheindictmentis “valid on its face,” SpeechorDebateClause“does not

requirepre-trialreviewoftheevidenceto be presentedattrial”); UnitedStatesv. McDade,28

F.3d283, 300 (3dCir. 1994) (evenif two overtactswereallegedin violation oftheClause,there

were“numerousotherovertacts”to supportthe indictment);Myers,635 F.2dat 941 (dismissal

10 Unlike evidenceobtainedby subpoena,which hasa “testimonial” component,see

UnitedStatesv, Hubbell,530 U.S. 27(2000);Brown & Williamson,62 F.3dat 421, thereis no
testimonialcomponentwherethegovernmentseizes,pursuantto asearchwarrant,pre-existing
documents.Cf Andresenv. Maryland,427 U.S. 463, 470-71(1976)(seizureof privatepapers
did not violatetheFourthor Fifth Amendment);Crawfordv. Washington,541 U.S. 36, 51-52
(2004)(describing“testimonial” evidence).
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not requiredalthoughgrandjury heard“someevidenceoflegislativeactsthat is privilegedby

theSpeechor DebateClause”);compareUnitedStatesv. Helstoski,635 F.2d200, 205-06(3d

Cir. 1980)(indictmentmustbedismissedwherethe“improperproductionofprivilegedmatter

permeatedthewholeproceeding”). In noneofthosecasesdid the courtsuggestthat the

prosecutionteam’smereexposureto SpeechorDebatematerialviolatedtheClauseorrequireda

remedy. Instead,courtstook stepsto ensurethatthematerialdid not form thebasisofa

Member’sindictmentor conviction.

Thus,just astheSpeechor DebateClausemakesroom for theprosecutionof aMember

ofCongressfor thekinds ofnon-legislativeactivity at issuein thiscase,it also makesroomfor

theexecutionofa searchwarrantseekingsuchnon-legislativeinformationin thepossessionofa

MemberofCongress.To hold otherwisewould effectivelyextendSpeechorDebateprivilegeto

documentsandmaterialsthat arenot legislativein natureby makingit impossibleto executea

searchwarrantin anyplacecontainingevenoneprivilegeddocument.This hardshipwould be

particularlyacutewhere,as here,thereareno otheravenuesby which theGovernmentcan

reasonablyexpectto obtainthenon-privilegedevidence. Indeed,Rep.Jefferson’sview ofthe

privilege,takento its logical conclusion,would allow aMemberof Congressto preventlaw

enforcementofficers from everobtainingevidenceofa crime simplyby putting theevidencein a

filing cabinetin his office that might containprivilegeddocuments.Suchaholdingwould give

MembersofCongressareadymeansoffrustratingcriminal investigationsthat areentirely

permissibleunderthe Speechor DebateClause,therebyunderminingthebedrockprinciple that

“thelawsofthis countryallow no placeor employmentasasanctuaryfor crime.” Brewster,408

U.S. at 521 (quoting Williamsonv. UnitedStates,207 U.S. 425,439 (1908)).
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Ultimately, then,Rep.Jefferson’sargumentthat theexecutionofthewarrantcontravened

theSpeechor Debateprivilegerestson theclaim thathealonehastheunreviewablepowerto

detenninewhatmaterialsareprivileged. SeeMem. 13. Hecitesno authorityfor this expansive

view oftheprivilege—andindeedno suchauthorityexists. Moreover,the logic of this argument

doesnot distinguishbetweena determinationmadeby a memberoftheFilter Teamanda

determinationmadeby thisCourt. On his view, eachwould beequallyan impermissibleand

fundamentalintrusionon the separationofpowers. Thatpropositionis, ofcourse,directly

refutedby thegreatbody of caselaw in which disputesaboutthescopeoftheSpeechor Debate

Clausehavebeenresolvedby thecourts,notunilaterallyby alegislatorassertingtheprivilege.

See,e.g.,Gravel,408 U.S. at622-27(rejectingSenator’sargumentthattheprivilege appliedto

his decisionto privatelypublishmaterialsthathehadpreviouslyusedin his legislativecapacity);

In re GrandJurySubpoena,587 F.2dat597 (“SincetheCongressmanis assertingauseprivilege

personalto him, and sincethe informationasto which callswere legislativeactsis in his

possessionalone,theburdenof going forwardand ofpersuasionby apreponderanceofthe

evidencefalls on him.”).

TheSpeechor DebateClauserecognizesthatthosewho write thelawsarenotexempt

from them;theClausedoesnot exemptfrom that salutaryprinciple the laws andrulesproviding

for theexecutionof court-authorizedsearchwarrants. Rep.Jefferson’sattemptto expandthe

protectionsaffordedby theClauseto insulatehimselfandhis workplacefrom a valid search

warrantthus finds no supportin thetext orpurposesoftheConstitutionandis refutedbyboth

precedentandcommonsense.

24



II. THE EXCLUSION OF REP. JEFFERSON’S COUNSEL DID NOT RENDER THE
SEARCH UNLAWFUL UNDER EITHER RULE 41 OR THE FOURTH
AMENDMENT

Rep. Jeffersoncontends(Mem. 18-21)that he is entitledto returnofthepropertyseized

in thesearchofhis congressionaloffice becausetheGovernment,by notpermittinghis counsel

to bepresentduring theexecutionofthesearchwarrant,violatedRule 41(0(2)oftheFederal

Rulesof Criminal ProcedureandtheFourth Amendment.Thatcontentionlacksmerit. Neither

Rule41(0(2)nor theFourthAmendmentrequirestheGovernmentto permit apropertyowneror

his agentto bepresentto supervisetheexecutionofa searchwarrant.

Rule41W(2) setsforth proceduresthatlaw enforcementofficersareto usewhen

conductingan inventoryof thepropertyseizedpursuantto awarrant. TheRuleprovides:

An officerpresentduring theexecutionofthewarrantmustprepareandverify an
inventoryof anypropertyseized.Theofficermustdo so in thepresenceof
anotherofficer andthepersonfrom whom, orfrom whosepremises,theproperty
wastaken. If eitheroneis not present,theofficer mustprepareandverify the
inventoryin thepresenceofat leastoneothercredibleperson.

Rep.Jeffersonasserts(Mem. 18) thattheRulerequiresthattheownerbepresentto witnessthe

preparationofthe inventory. But theplain languageoftheRule,which Rep.Jeffersononly

selectivelyquotes,clearlycontemplatesthattheownerneednot bepresent,explicitly providing

that whentheowneris not present,any “credibleperson”maywitnessthe inventory.’1 As the

text clearlydemonstrates,thepurposeof theRule is not to providetheownera right to be

present,but simply to ensurethat officersexecutinga warrantconductaproperandcredible

inventoryofany propertyseized.Accordingly,theabsenceoftheowner,whethervoluntaryor

~ Rep. Jeffersonerrsin suggesting(Mem. 8) that thereturnwasdefectivebecauseit
“doesnot identify anyonein whosepresenceit waspreparedor verified.” While Rule41
requiresan officer executingthewarrantto “prepareandverify an inventoryofanyproperty
seized”in thepresenceof anotherofficer andthe owneror“at leastoneothercredibleperson,”
Fed. R. Crim. P. 41(0(2),it doesnot requirethewitnessto sign theinventoryor thewarrant
return.
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involuntary,doesnot violateRule 4l(f)(2), andprovidesno basisfor amotionto returnthe

seizedproperty. SeeUnitedStatesv. Daniel, 667 F.2d783, 785 (9th Cir. 1982)(rejectingclaim

thatevidenceshouldbesuppressedbecausetheofficerspreparedtheinventoryoutside

defendant’spresencebecause“neitherFed.R. Cr. P. 41 northeFourthAmendmentrequiresthat

theownerofthepremisessearchedbepresentatthetime ofthe inventory”).12

Nor can aright to supervisetheexecutionof awarrantbe inferredfrom theFourth

Amendment.To thecontrary,theSupremeCourthasexpresslyheldthattheFourthAmendment

allowsthepolice to detaintheresidentsofpremisesatwhich a valid searchwarrantis being

executed,andtherebyforcibly preventthemfrom overseeingthesearch.SeeMuehlerv. Mena,

544 U.S. 93 (2005); Michiganv. Summers,452U.S. 692, 702-03(1981). Indeed,an “officer’s

authorityto detainincidentto a searchis categorical.”Mena,544U.S. at 98. If law enforcement

officersmaydetainan ownerto ensurethat a searchis carriedout in anorderlymannerwith

minimumrisk to both theofficersandtheoccupantsoftheproperty,seeSummers,452 U.S. at

702-03,they surelymaytakethelesserstepof excludingtheownerfrom thepremisesduring the

search. Cf UnitedStatesv. Stefonek,179F.3d 1030, 1034(7th Cir. 1999) (“nothingin the

FourthAmendmentor in thecaselaw elaboratingit or in thepracticeof searchespursuantto

warrantsrequiresthat searchesbeconfinedto timesatwhich theowneroroccupantofthe

premisesto besearchedis presentsothathecanmonitorthe search”);UnitedStatesv.

Chubbuck,32 F.3d 1458, 1460-61(10th Cir. 1994) (“[T]he only precedent[s]in thefederal

12 Rep.Jeffersonnotes(Mem. 17) that theinventoryindicatesthatitems wereseized

during thesearchthat were“not listed on thescheduleof items to beseized”pursuantto the
searchwarrant. But it is well establishedthat if agentshaveavalid warrant“to searchagiven
areafor specifiedobjects,andin thecourseofthesearchcomeacrosssomeotherarticleof an
incriminatingcharacter,”theymayseizeit underthe“plain view” doctrine. Coolidgev. New
Hampshire,403 U.S. 443,465-66(1971); UnitedStatesv. Pindell, 336 F.3d 1049, 1054-56
(D.C. Cir. 2003).
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courtsofappeals* * * haveheldthatpolicemaysearcha dwellingevenwhentheoccupantis

not present.”);UnitedStatesv. Gervato,474 F.2d40, 43-45(3dCir. 1973) (“[N]either the

SupremeCourtnoranycourtof appealshaseverhintedor suggested,despitemanyopportunities

to do so, thata searchwarrantshouldbeexecutedonly in thepresenceofthepossessoror

occupantof thepropertysearched.”).

Alternatively, andevenmorebroadly,Rep.JeffersonsuggeststhatRule41(f)(2)

establishesan obligation on thepartof theGovernmentto facilitate theowner’spresenceonce

theownerbecomesawarethat a searchis beingconducted.Thereis no suchrequirementon the

faceoftheRule,andweareawareofno authorityfor that counterintuitivereading.Nor is there

anybasisfor inferring sucharequirement,particularlygiventheoverridingpolicy reasonsfor

not requiringlaw enforcementto permit ownersto remainon siteduring theexecutionof a

warrant. Cf UnitedStatesv. Grubbs, 126 S. Ct. 1494, 1501 (2006).’~

Similarly, thereis no authorityfor Rep. Jefferson’sassertion(Mem. 19-20)that the

executionofthewarrantwasconstitutionallyunreasonablebecausetheGovernmentdeclinedto

permit his counselto be presentduring thesearch.To supportthat argument,Rep. Jefferson

contendsthat the Governmenthadno goodreasonto excludecounsel.Thatassertionturns the

properanalysison its head. Thequestionis whycounsel’spresencewasconstitutionally

13 TheRulespeaksonly to theowner, andthereis no textualbasisfor extendingtheright

Rep.Jeffersonseeksto createto theowner’sagentsaswell. Moreover,evenunderRep.
Jefferson’sown readingofRule41(0(2)(Mem. at 20-21),theRulewould requirereturnofthe
documentsonly if theviolation was“deliberateandintentional.” It is clearthat any alleged
violation ofRule41(f)(2)herewasnot deliberateandintentional. Sincewe areawareofno case
establishinga right for counselto bepresentfor theexecutionofawarrant,let alonearight
createdby Rule41(0(2)—andRep.Jeffersonhascertainlynot citedanysuchcase—itfollows
thatany assertedviolationofsuchright would not havebeendeliberateandintentional. See,
e.g., UnitedStatesv. Williamson,439 F.3d 1125, 1134n.7 (9th Cir. 2006)(“[L]inguistically, one
cannot‘deliberatelydisregard’aRuleofwhich oneis unaware.”). In anyevent,underno
circumstanceswould amererule violationjustify returnof theproperty.
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requiredin this caseor, at aminimum,what counselwould havedoneif shehadbeenpresent

thatwould haverenderedthesearchmorereasonable.Rep. Jeffersonmerelystates“that the

prosecutionknew * * * it wastreadingin unchartedconstitutionalwaters,andit knewthatits

agentswould beviewing SpeechorDebatematerial” (Mem. 20), perhapssuggestingthat counsel

would haveengagedin adialoguewith theagentsregardingwhatto searchandseize. As the

SupremeCourtrecentlynoted,however,theConstitutionprotectspropertyownersnotby giving

themlicenseto engagelaw enforcementofficers in debateoverthe scopeorbasisfor the

warrant,butby requiringthat warrantsbeissuedby neutralmagistratesandby permittingparties

to seeksuppressionafterthefact. Grubbs, 126 S. Ct. at 1501. Indeed,giventhattheFourth

Amendmentprovidesno right for thepossessoror ownerof propertyto bepresentduringthe

executionofa searchwarrant,it wouldbeabsurdfor theagentofthatowneror occupantto have

a greaterright to bepresent. In anyevent,law enforcementhasareasonableinterestin avoiding

thepossibilityof delay,interference,andpotentialconflict if counseldecidedto challengethe

agents’conductofthesearchauthorizedby thewarrant. TheGovernmentdid not act

unreasonablyin pretermittingthosepotentialproblemsby excludingRep.Jefferson’scounsel

from theoffice during thesearch.

III. NEITHER THE FOURTH AMENDMENT NORRULE 41 REQUIRES THE
GOVERNMENT TO ESTABLISH THAT A SEARCH IS THE LEAST
INTRUSIVE MEANS OF OBTAINING EVIDENCE

Rep.Jefferson’scontention(Mem. 21) that thesearchwasunlawful because“therewere

* * * lessintrusiveapproachesto obtainingrelevantdocuments”alsolacksmerit. Rep. Jefferson

citesno authorityfor thepropositionthat theGovernmentcanobtain awarrantonly if it first

establishesthat therearelessintrusivemeansof obtainingtherelevantdocuments.The
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Governmentmadesuchashowingherenotbecausethe law requiresit, but to demonstratethat

the ExecutiveBranchdid not lightly or precipitouslyseekasearchwarrantin this investigation.

Although thereis no decisiondirectlyon point, Zurcherv. StanfordDaily, 436 U.S. 547

(1978),refutesthepremiseofRep. Jefferson’sargumentthat theConstitutionrequiresthat law

enforcementofficersobtain evidenceofacrime from aMemberofCongressby theleast

intrusivemeans. In Zurcher, theSupremeCourtrejectedthe argumentthat First Amendment

concernsrequiredlaw enforcementofficersto show, asa prerequisiteto obtaininga search

warrant,that theycouldnot obtainthedocumentsby subpoenaorsomelessintrusivemeans.Id.

at 564-68. Likewise, thereis nothingin theFourthAmendmentor theSpeechor DebateClause

thatrequirestheexhaustionof all otheravenuesbeforeusing searchwarrantsto obtainevidence

of acrime storedin acongressionaloffice.

Rep.Jeffersonasserts(Mem. 21-22)thatin connectionwith the Govermnent’sefforts to

obtainthe documentsatissuewithoutexecutinga searchwarrant,his counsel“did not

communicatearefusalto comply” with thesubpoenas“but rather* * * proposedreasonable

meansto afford the Governmentaccessto his documents.”Thetwo exhibitsonwhichRep.

Jeffersonreliesfacially indicate,however,that his counsel’sallegedly“reasonable”proposal

would havejeopardizedtheGovernment’ssubstantialcaseagainsthim. SeeMem. Exs. 1 & 2.

In addition,duringtheAugust2005 searchofhis New Orleansresidence,informationsuggests

that Rep.Jeffersonattemptedsurreptitiouslyto removedocumentsresponsiveto the list of items

to be seized.SeeAffidavit ofFBI SpecialAgentStaceyE. Kent (May29, 2006)(attached).

Rep. Jefferson’sevidentattemptto frustratethecollectionofdocumentspursuantto a lawful

warrantraisedquestionsaboutwhetheranyproductionin responseto thesubpoenawouldbe
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complete. Thus,givenall thecircumstances,theGovernmentwasleft with no othermeansof

obtainingofficerecordswithin Rep. Jefferson’sexclusivecontrol.

Finally, Rep. Jeffersonsurmises(Mem. 22) thattheGovermnentalreadyhad“many” of

thedocumentscoveredby thesearchwarrant,andhe thusarguesthat theprosecution“canhardly

assertthat it hadno othermeansofaccessto therecordssought.” Thatsuppositionis besidethe

point. Theissueis not whethertheGovernmentalreadyhas“many” documents,but rather

whethertherewasprobablecauseto believethatrelevantandunprivilegeddocumentswould be

foundin asearchof Rep. Jefferson’soffice. Thesearchwarrantaffidavit identifiesnumerous

categoriesof documents,andsomeofthosecategoriesof documentswould beexpectedto be

foundin Rep.Jefferson’soffice ratherthanelsewhere.Rep. Jeffersondoesnot and couldnot

claimthat all orevenmostofwhateverresponsiveandunprivilegeddocumentsmayhavebeen

recoveredfrom his office werealreadyin thepossessionoftheGovernment.Moreover,

evidencethatRep. Jeffersonwashimselfin possessionofparticulardocumentscouldbehighly

relevant. Most fundamentally,however,if theprosecutionhasawarrantandconductsan

otherwisereasonablesearch,it is entitledto obtain “every availableclue* * * and all witnesses

[in order] to find if acrime hasbeencommitted.” Branzburgv. Hayes,408 U.S. 665, 701 (1972)

(emphasesadded).

IV. THE COURT SHOULD NOT EXERCISE ITS EQUITABLE JURISDICTION TO
DECIDE REP. JEFFERSON’SRULE 41 MOTION AT THIS TIME

AlthoughRule4 1(g) is ordinarily usedto seekreturnofpropertyafteran indictmentis

issued,district courtsarealsoauthorizedto entertainmotionsfor returnof propertyprior to

indictment. Suchmotions,however,aretreatedascivil equitableproceedingsand, assuch,

districtcourts“must exercise‘caution and restraint’ beforeassumingjurisdiction.” See,e.g.,
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UnitedStatesv. Kama,394 F.3d 1236, 1238(9th Cir. 2005);In reSing/i, 892 F. Supp. 1, 3

(D.D.C. 1995).

“To preventthedistrictcourtsfrom exercisingtheirequitablejurisdictiontoo liberally,

thecircuit courtshaveenumeratedcertainfactorsthat mustbeconsideredbeforea districtcourt

canreachthemeritsofapreindictmentRule41(e)motion.” Ramsdenv. UnitedStates,2 F.3d

322, 324 (9th Cir. 1993). Thosefactorsare“1) whethertheGovernmentdisplayedacallous

disregardfor theconstitutionalrightsofthemovant;2) whetherthemovanthasan individual

interestin andneedfor thepropertyhewantsreturned;3) whetherthemovantwould be

irreparablyinjuredby denyingreturnof theproperty;and4) whetherthemovanthasan adequate

remedyat law for the redressofhis grievance.”Id. at 325 (citingRicheyv. Smith,515 F.2d

1239, 1243-44(5thCir. 1975));seealso In re Searchof4801FylerAvenue,879F.2d 385, 387

(8th Cir. 1989). Only wherethebalanceof thoseconsiderationsweighsin favor ofthemovant’s

claim shouldadistrict courtexerciseits discretionto considerthemeritsofsuchamotion. See,

e.g., Kaina, 394 F.3dat 1238. If thedistrict court reachesthemerits,then(asrelevanthere)the

courtwould beaskedto addressthe lawfulnessofthesearchand seizureandwhetherthe

propertyshouldbe retumed. WheretheGovernmenthasan ongoinginvestigativeor

prosecutorialuseof theproperty,its retentionofthepropertyis generallyheldto be reasonable,

evenif theseizureitself wasunlawful. See,e.g.,Rule41 (Advisory CommitteeNotes,1989

amendment);Ramsden,2 F.3dat 326-27.

Rep.Jeffersoncannotestablishthatthefactorsgoverningthis Court’s exerciseof

equitablejurisdictionweigh in favorof consideringhis motion. First, theGovernment’sconduct

in this casehasnot evincedacallousdisregardfor Rep. Jefferson’sconstitutionalrights. As

shownabove,theGovernment’ssearchandseizureofmaterialsfrom Rep.Jefferson’soffice was
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consistentwith theSpeechorDebateClause,theFourthAmendment,andRule4 1(0(2). Far

from showingcallousdisregardof Rep.Jefferson’sconstitutionalrights, theGovernmentfirst

exhaustedefforts to obtainthedocumentsby subpoena,thenvoluntarily adopteddetailed

“SpecialSearchProcedures”in executingthewarrantto minimizetherisk thatnon-responsive

materialsor materialsprotectedby theSpeechor DebateClausewould be providedto the

ProsecutionTeam. Given thehighly novelnatureofRep.Jefferson’sassertedFourth

AmendmentandRule4 1(0(2)claims, anyassertedfailure to actin conformitywith thealleged

obligationsdid not constitutecallousdisregard. See6 WayneR. LaFave,SearchandSeizure

§ 11.2,at 115 (4th ed. 2004)(in determiningwhethertherewas“a ‘callousdisregardfor * * *

constitutionalrights,’ one examineswhether‘thereis a clearanddefiniteshowingthat

constitutionalrightshavebeenviolated.”) (footnotesomitted)(alterationin original).

Second,althoughRep.Jeffersonhasan individualinterestin theproperty,hecannot

establishtherequisiteneedfor theproperty. Rep. Jefferson’s“need” for thedocumentsand

othermaterialsseizedin thesearchis basedsolelyon a claim that someof thosematerialsmay

beprivilegedundertheSpeechor DebateClause,andRep.Jeffersonwill haveanopportunityto

seekthis Court’s reviewof any privilegeclaimsbeforeanysuchdocumentscanbeprovidedto

theProsecutionTeam. Forthesamereasons,Rep.Jeffersonalso cannotestablishthethird and

fourth factors—thathewill suffer irreparableharmunlesstheseizedmaterialsarereturnedor

thathe lacksan adequateremedyat law. In conjunctionwith theseproceedings,amechanism

will beestablishedto ensurethatRep. Jeffersonhasachanceto challengeandto seekreturnof

specificmaterialshebelievesareprotectedby theSpeechor DebateClause.
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CONCLUSION

For theforegoingreasons,theMotion for RetumofPropertyshould bedeniedandthe

EmergencyMotion for Interim Reliefshouldbe deniedasmoot.

Respectfullysubmitted.
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Counselfor theBipartisanLegalAdvisory GroupoftheU.S. HouseofRepresentativesatthe

following address:kerry.kircher~?l~mail.house.gov.
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AFFIDAVIT



AFFIDAVIT OF FBI SPECIAL AGENT STACEY E. KENT

I. My nameis StaceyE. Kentand I havebeenemployedas a SpecialAgentwith the

United StatesDepartmentofJustice,FederalBureauofInvestigation(FBI) sinceJune30, 2002.

Presently,I amassignedto theFBI’s field office in New Orleans,Louisianaasa memberofthe

Public Corruptionsquad.

2. As partofmy dutiesandresponsibilitiesas aSpecialAgentwith the FBI, I was

askedto assistin theAugust3, 2005court-authorizedsearchoftheNew Orleans,Louisiana

residenceofU.S. CongressmanWilliam J. Jefferson. During thesearchI wasassignedto

monitor CongressmanJeffersonandcertainfamily membersduringthe executionofthesearch

warrant.

3. During thebeginningstagesof thesearch,CongressmanJeffersonandcertain

family membersremainedseatedat a tablelocatedin thekitchenareaof the residence.While he

wasthere,I observedthat CongressmanJeffersonwaslooking at severalpiecesofpaperwhich

werelaid on thetable, At onepoint, CongressmanJeffersonwantedto reviewa copyof the

subpoena,with its iS pageattachment,whichhadbeenserveduponhim earlierthatsameday.

After acopyhadbeenbroughtto him andhe reviewedit, I observedCongressmanJeffersonthen

takethesubpoenaandthedocumentshe hadbeenreadingearlierandplacethemtogetherunder

his elbowon the kitchentable.

4. After law enforcementagentsconcludedtheirsearchof the living room,

CongressmanJeffersonrequestedthatheandfamily membersbe allowedto movefrom the

kitchento theliving room. During this time, I continuedto monitor thedocumentsin

CongressmanJefferson’spossession.



5. WhenCongressmanJeffersonwasallowedto moveto theliving room,he took

thedocumentshe hadreadearlier,alongwith thesubpoena,andsatin areclinerin that room.

Oncehesatdown, I observedCongressmanJeffersonplacethedocumentsin a bluebaglocated

on the floor nextto therecliner, This bag hadbeenpreviouslysearchedby otherSpecialAgents

whensearchingthe living room area.At that time, CongressmanJeffersonhadbeenableto

observethe searchin theliving roomaswell asthesearchofthebluebagfrom the kitchentable,

6. After severalminutes,I approachedCongressmanJeffersonand told him thatI

neededto look at thedocumentsthathe hadplacedinto thebag. CongressmanJeffersontold me

thedocumentsweresubpoenas.I thenreiteratedmy requestto reviewthedocuments.In

response,CongressmanJeffersonremovedthedocumentsfrom the bagandplacedthesubpoena

on top oftheotherdocumentsbeforeallowing meto reviewthem, Locatedbeneaththesubpoena

werethe documentsI previouslyobservedCongressmanJeffersonwith at thekitchentable I

reviewedthe documentsand observedthatthey hadbeenfaxed to CongressmanJeffersonfrom

anindividual namedBK. Sonon August3,2005(the samedaythesearchwasexecuted),

Noting thatthe warrantcalledfor, amongotherthings, all communicationsbetween

CongressmanJeffersonandMr. Son,I collectedthedocumentsandturnedthem into thesearch

teamleaderasevidence.

7, It is my beliefthat whenCongressmanJeffersonplaceddocumentsinto theblue

bag,he wasattemptingto concealdocumentsthatwererelevantto the investigationand

expresslysoughtby thewarrantto searchhis New Orleans,Louisianaresidence.



8. I declareunderpenaltyof peijuzyunderthe lawsof theUnitedStatesofAmerica

thattheforegoingis trueand correct.

Executedon Monday,May29, 2006.

SpecialAgent

FederalBureauof Investigation
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